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EXECUTIVE SUMMARY

Since the 1970s, federally mandated, state-administered “fair hearings” have been
the primary mechanism with which Medicaid beneficiaries address disputes over
Medicaid-covered health care services. More recently, the Federal Government has
also required plan-level grievance and appeal procedures in all states that run Medicaid
managed care programs.’ To address perceived shortcomings of fair hearings and in-
plan procedures, many states have voluntarily introduced, in addition to these federally
required activities, other mechanisms designed: (1) to be easy for beneficiaries to use,
(2) to provide impartial review, and (3) to provide timely decisions.

BACKGROUND

This report presents the findings from a “Study of Medicaid Fair Hearing
Adaptations,” which Mathematica Policy Research, Inc. (MPR) conducted for the U.S.
Department of Health and Human Services, Office of the Assistant Secretary for
Planning and Evaluation (ASPE). The study was commissioned to assist ASPE in
identifying, describing, and understanding innovative attempts by states to make
Medicaid grievance and appeal procedures more effective, as well as more relevant to
needs that have arisen as a result of broad-scale implementations of Medicaid
managed care.

States’ increased focus on Medicaid grievance and appeal procedures stems from
several factors. First, the nature of disputes that commonly arise under managed care
is fundamentally different from that of fee-for-service disputes. While fee-for-service
disputes typically involve retrospective denials of claims for services that have already
been rendered, managed care disputes are more likely to arise over prospective denials
of health care services (Perkins 2000; and Annas 1997). Second, because they are
subject to restrictions--such as mandatory enrollment and lock-in provisions--Medicaid
managed care beneficiaries are less free than fee-for-service consumers in their pursuit
of health care services (Annas 1997). Third, Medicaid managed care beneficiaries may
face greater physical, financial, and social disadvantages than their non-Medicaid
counterparts. As a result, they may be less able to fend for themselves in disputes
related to managed care (Rawlings-Sekunda 1999; and Molnar et al. 1996).

Given these circumstances, state governments have begun to recognize that
alternative mechanisms may also be needed. The most important such mechanisms or
adaptations are:

e Ombudsman Programs, which provide guidance and advice as Medicaid
managed care beneficiaries navigate fair hearings, in-plan procedures, and less
formal dispute-resolution options.

! See section 1932(a)(4) of the Social Security Act and, analogously, 42 U.S.C. 1396(u)(2).
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e External Review Programs, which make use of impartial, expert reviewers to
evaluate and resolve disputes between managed care consumers and managed
care organizations (MCOs).

» Expedited Review Procedures, which give accelerated consideration to
prospective denials of health care services that consumers and/or their providers
believe to be urgently needed.

ABOUT THIS STUDY

MPR studied these three adaptations to provide federal and state policymakers
with an understanding of state efforts to adapt federally required grievance and appeal
procedures to the particular circumstances of their Medicaid managed care programs.
We also sought to provide information about the design and operation of the three
adaptations, and to identify the relative advantages and disadvantages of each.

We reviewed recent literature on fair hearings and state adaptations, and
progressed to in-depth case studies of the adaptations as they work in five states. Our
case study states--Colorado, Florida, Minnesota, New York, and Oregon--were
selected, in part, because they run mandatory Medicaid managed care programs, use
one or more of the adaptations but had not recently been the focus of similar research,
and (in four states of five) enroll beneficiaries with disabilities or chronic illness into their
Medicaid managed care programs. Table ES-1 identifies the adaptations we studied in
each of five states.

TABLE ES-1. Adaptations by States Selected for Case Studies
Adaptation Selected States
Ombudsman Programs Minnesota, Colorado, and Oregon
External Review Programs Florida, New York
Expedited Review Procedures Oregon, New York

THE ADAPTATIONS AT WORK

The adaptations in our study offer rich material to compare and contrast the
decisions that states make regarding the design and operation of Medicaid grievance
and appeal procedures that are not federally mandated. Nonetheless, it is difficult to
say whether the adaptations in our study represent those in other states. No
comprehensive inventory of all adaptations exists, no central authority encourages their
implementation, they may be implemented with or without legislation, some exist more
“on paper” than in practice, and they may be located almost anywhere in the
configuration of state and local governments. As of this writing, our literature review
and contact with selected states indicates that:
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e Roughly 31 states run ombudsman programs primarily for Medicaid managed
care enrollees.

e Thirty-nine states run external review programs, fewer than five of which are
available to Medicaid beneficiaries.

- Approximately 14 states operate state-level (as opposed to plan-level) expedited
review procedures, including expedited fair hearings and expedited external
reviews.

Key Findings About Ombudsman Programs

The ombudsman programs we studied in Minnesota, Colorado, and Oregon
succeed in making it easier for Medicaid managed care beneficiaries to navigate
complex grievance and appeal systems. However, because the states have committed
only minimal resources to the programs, ombudsmen believe they are not nearly able to
reach all the beneficiaries who may need their assistance. Though states regard them
as the “eyes and ears” of their Medicaid managed care programs, the ombudsman
programs in our study contribute to systemic quality assurance efforts to a very limited
extent. Stakeholders credibly blame a lack of well-developed feedback mechanisms
and resource constraints for this shortcoming.

Through our case studies, we identified four key determinants of the accessibility
and effectiveness of ombudsman programs. The first is geography. In areas where an
ombudsman program has a physical presence, the use of program services by
beneficiaries appears to program staff to be higher. A second determinant is the use of
effective outreach mechanisms. For example, putting information about an ombudsman
program in MCO denial notices and on Medicaid identification cards--and not only in
managed care enrollment materials--increases the likelihood that beneficiaries will see
the information when they need it. Third, beneficiaries will use ombudsman programs
only when they view them as being on their side or at least neutral with regard to their
disputes with MCOs or the state. Neutrality, in turn, is partly dependent on whether the
ombudsman is an independent actor, rather than a government employee. Finally,
ombudsman programs are utilized when they achieve results, an impossibility if the
program is not accepted by MCOs. MCOs cooperate with ombudsman programs when
it is clear to them that: (1) the ombudsman program analyzes issues in an impartial
manner, and (2) it understands the constraints and purposes of managed care.

Key Findings About External Review Programs

Unlike most states’ external review programs, those in Florida and New York are
available to commercially insured managed care enrollees and Medicaid beneficiaries
(whom other states exclude because of their access to fair hearings). The Florida and
New York programs differ greatly in the types of disputes they adjudicate and the review
formats they use. These differences have important implications for the Medicaid
beneficiaries who must decide whether to use the programs, and for other states that
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may be interested in implementing external review programs themselves. Despite their
differences, the Florida and New York programs are both viewed as impartial and fair by
consumers, MCOs, and other stakeholders.

Making external review available to Medicaid beneficiaries expands their state-
level dispute-resolution options beyond fair hearings. This expansion of options works
to the advantage of a beneficiary who is informed about the tradeoffs between the two
processes (such as whether the benefit in question will continue while a decision is
pending, and the decision-maker’s area of expertise). Our studies in Florida and New
York, however, suggest that Medicaid beneficiaries may not be well informed with
regard to such tradeoffs, and may not even be aware of the external review option in the
first place.

Key Findings About Expedited Review Procedures

Of the three types of adaptations we studied, expedited reviews are the most
straightforward in their purpose and implementation. Oregon offers expedited reviews
to Medicaid managed care beneficiaries in the form of foreshortened fair hearings, while
New York offers expedited versions of fair hearings and external reviews. In both
states, only very small percentages of hearings and/or external reviews are expedited.
This may be a true reflection of the infrequency of disputes over urgent medical cases,
but it probably also results from the way the states design and implement their
expedited review policies. The accessibility of expedited review procedures depends
largely on who has a say in deciding whether a case is urgent. Beneficiaries, attending
physicians, fair hearings officials, and state medical directors all play a role in such
decisions (depending on the state). Outreach activities that would publicize the
existence of such review policies are minimal, which might explain their infrequent use.
Finally, although they are seldom used, the expedited review procedures we studied do
effectively reduce the length of the dispute-resolution process, typically from months to
weeks, or even days.

CONCLUSIONS

As states design ombudsman programs, external review programs, and expedited
review procedures, they make choices that affect the flexibility, accessibility, and impact
of these adaptations to federally mandated grievance and appeal procedures. The
most important choices pertain to: (1) whether the adaptation will be operated by a
government agency or an independent organization under contract to the state; (2) the
scope of disputes the adaptation is designed to address; and (3) where the state wishes
to resolve most Medicaid managed care disputes--at the plan level, at the state level, or
in less formal venues.

Programs based in state agencies offer expertise in Medicaid managed care
regulations and experience with the policies of individual Medicaid MCOs, while
independent organizations provide neutral ground for dispute-resolution, unshadowed



by stakeholder interests. Broad definitions of the scope of eligible disputes give many
beneficiaries a chance to press their interests but can overburden dispute-resolution
systems with idiosyncratic issues, while narrow definitions of scope reduce access to
the system and eliminate useful flexibility in policy and practice. Finally, an emphasis
on resolving disputes at the level of state agencies can magnify and formalize disputes
into entrenched conflicts, while an emphasis on resolution at the plan level creates a
need for intensive state monitoring of in-plan grievance and appeal processes.

Promising Elements and Areas for Improvement

The states in our study made different decisions with regard to these tradeoffs, but
their adaptations each reap important benefits for stakeholders:

 They make grievance and appeals systems adaptable to a wide range of
disputes, including those involving quality concerns and appealable access
issues such as service denials, reductions, and terminations.

» They ensure that Medicaid managed care beneficiaries have a “voice” in the
managed care decisions that affect them personally.

e They help improve ongoing quality assurance efforts.

In light of these benefits, it seems unfortunate that so few Medicaid beneficiaries
use the programs we studied. Our case studies suggest that the low usage is due, in
part, to shortcomings in the way the adaptations are implemented. In particular, we
found that:

» Not all states use the most effective outreach activities to promote their
adaptations.

e The procedures that some states use for accessing their programs can limit
beneficiaries’ access to the adaptations and to fair hearings.

e The adaptations lack some of the resources they need to be effective.

- States do not take full advantage of the grievance and appeal data generated by
the adaptations.

Acting in their traditional role as laboratories for social policy, the states in our
study have fashioned several promising dispute-resolution alternatives within the
Medicaid program. More fine-tuning of outreach activities could generate greater
utilization of these new systems. Improvements in the collection, analysis, and
dissemination of data on the numbers and types of disputes could lead to greater
understanding of the trends in Medicaid managed care and provide information for
better state management of the Medicaid program.



C. VARIATIONS IN PROGRAM CHARACTERISTICS

In this section, we describe the basic structural features of the five ombudsman
programs in our study: whom they serve, the resources states use to offer these
services, and where the ombudsman is located within the state’s health care system
and governmental structure. These characteristics are summarized in Table IIl.1.

TABLE lll.1. Ombudsman Program Characteristics

Services Unit

enrollees

Program Target Area Legal Organizational Revenue
Population Served Authorization Placement Source
MINNESOTA
State Managed All Medicaid State State law State Medicaid General Medicaid
Care managed care agency funds, annual
Ombudsman beneficiaries, plus budget basis
enrollees of other
state-subsidized
managed care
programs
County All Medicaid Counties that State law County agencies General Medicaid
Advocates managed care participate in funds, per-
beneficiaries Medicaid beneficiary basis
managed care
COLORADO
Managed Care All Medicaid State State fiscal note Independent non- | General Medicaid
Ombudsman managed care profit agency funds, annual
beneficiaries under state budget basis
contract
Mental Health Medicaid State State contracts Independent non- General Medicaid
Ombudsman managed care profit agency funds, as a
beneficiaries who under state proportion of
consumer mental contract state’s payment to
health services prepaid mental
health plans
OREGON
Consumer Adult Medicaid State State law State Medicaid General Medicaid
Advocate managed care agency funds from three

state agencies,
annual budget and
per-beneficiary
basis

SOURCE: Interviews conducted in spring 2001 with state Medicaid managed care officials and ombudsman program staff.

1. Target Populations

The ombudsman programs in Minnesota, Colorado, and Oregon serve different
subsets of Medicaid beneficiaries. With the exception of Minnesota’s County Advocate
system, all the programs offer statewide service. Three serve all Medicaid managed
care beneficiaries in their state or county, one serves adult Medicaid beneficiaries
(including those receiving fee-for-service care), and one serves Medicaid managed care
beneficiaries who use mental health services.

Specifically, in Minnesota, the Managed Care Ombudsman serves all mandatory
Medicaid managed care beneficiaries in the state.? The County Advocate program, as
its name suggests, serves beneficiaries in counties that participate in the state Medicaid

%2 The Managed Care Ombudsman also serves beneficiaries of two other state-subsidized managed care programs
for low-income adults and families.




managed care program. In Colorado, the general Managed Care Ombudsman program
serves all Medicaid managed care beneficiaries in the state (outside its Medicaid
contract, the same organization also serves commercially insured and Medicare
managed care beneficiaries). Colorado’s Mental Health Ombuds program also offers
statewide services, but it targets those members of the Medicaid managed care
population who are also consumers of mental health care services. In Oregon, CASU
serves all adult Medicaid beneficiaries (children are served by a separate telephone
hotline).

2. Organizational Placement and Legal Authorization

States’ decisions about the organizational placement of ombudsman programs
have interesting consequences. Beneficiaries, MCOs, and advocacy organizations
have different perceptions and reactions based on whether the ombudsman staff are
perceived as state employees or as independent actors. As noted earlier, both
Minnesota programs operate within governmental units (either state or county
agencies). In contrast, both Colorado programs are operated by independent non-profit
organizations under contract to state agencies. Oregon’s ombudsman program is
situated with the state Medicaid agency.

The ombudsman programs we studied are authorized in different ways and, as a
result, vary in their flexibility and capacity to adjust to constantly changing Medicaid
regulations and budgets. Of the five ombudsman programs we studied, three were
established by state law as part of Section 1115 waiver demonstrations; one was
established through a state fiscal note; and one is authorized through contracts between
the state and patrticipating MCOs. Those established through state legislation (for
example, through waiver demonstrations) or fiscal notes seem to have greater
permanency, though they may be less adaptable to changing conditions. By contrast,
contractually authorized programs can be adjusted each contract term.

3. Resources

Medicaid managed care ombudsman programs are not vast operations. No more
than six people operate each of the programs in our study, even for statewide Medicaid
populations averaging 285,000. Typically, a small number of staff perform ombudsman
functions and receive administrative and clerical support from one additional staff
member. The programs all receive general Medicaid revenues, including federal
matching funds. Operating budgets were not readily available for most programs, but
state officials and program staff described them as tight. In Minnesota, the state
Medicaid agency funds the County Advocate system on a per-beneficiary basis (one
full-time equivalent per 25,000 Medicaid managed care beneficiaries in the county),
while the state-level ombudsman program has its budget set by the Medicaid agency
according to overall agency priorities. In Colorado, the Department of Mental Health
Services funds the Mental Health Ombuds program by earmarking some proportion of
its payments to plans (not to exceed one-quarter of 1 percent) for the program. The
general Managed Care Ombudsman is funded through an annual fiscal set-aside. In
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Oregon, CASU receives funding from the three state agencies whose constituents it
serves (one such agency funds CASU on a per-beneficiary basis).

To supplement their paid staffs, the independent non-profit organizations that run
Colorado’s managed care ombudsman programs recruit volunteers to perform clerical
tasks and outreach activities. While reliance on volunteers has some inherent pitfalls
(such as lack of accountability), volunteers do help tight budgets go further. In this
regard, ombudsman programs run by non-profit organizations may have an advantage
over those run by government agencies.

D. ACCESSIBILITY OF OMBUDSMAN PROGRAMS

Theoretically, ombudsman program staff can serve as important allies for Medicaid
beneficiaries in obtaining medical services that beneficiaries believe are critical. The
programs are ostensibly easy to access--beneficiaries avail themselves of services by
dialing a toll-free telephone number from anywhere in the state. In practice, however,
program accessibility is affected by a number of factors, including geographic proximity,
outreach and educational activities, and the location of the program within the Medicaid
managed care system.

1. The Effects of Geographic Proximity on Accessibility

Accessibility is governed largely by geography. Whether ombudsman program
staff are located in the state capital or are dispersed in satellite offices affects a
program’s ability to reach beneficiaries in all parts of a state, particularly those in rural
areas. For example, Colorado’s Mental Health Ombuds program has offices in four
areas of the state. In areas where the program has a physical presence, program staff
have noticed that the use of services is higher than it is where the program does not
have a physical presence (even in relation to the size of the areas’ Medicaid
populations). They have concluded not that consumers experience more problems with
MCOs in the areas where the program has an office, but that the very presence of an
office results in greater use of program services. In contrast, Colorado’s general
Managed Care Ombudsman program, whose annual budget would not accommodate
satellite offices, concedes that it rarely serves beneficiaries outside the Denver area. In
Minnesota, even though the state Managed Care Ombudsman has only one office, in
St. Paul, the state generates access to ombudsman services through its decentralized
County Advocate system. Of the programs in our study that operate from a single
location, only Oregon’s CASU believes it reaches the entire state equally well. CASU
attributes this to the fact that county human services offices are well acquainted with the
program and refer beneficiaries to it.

2. The Effects of Outreach and Education on Accessibility

Accessibility is also affected by efforts to educate Medicaid beneficiaries that they
have the right to dispute an MCQO’s decisions and that they can call on the assistance of

25



an ombudsman. Beneficiary awareness is fueled by several types of educational or
outreach activities. Each ombudsman program makes an effort to acquaint Medicaid
beneficiaries with their services. Ombudsman programs produce and distribute a
variety of printed materials that describe their services, and most participate in
community events and other speaking engagements. Program staff cited speaking at
community events as their most effective outreach activity. One program, however,
deliberately limits its public speaking engagements lest it create a demand for services
it could not meet. State (and county) agencies, MCOs, and advocacy organizations
also promote the ombudsman programs in their states. Some do so voluntarily; others
do so at the state’s behest. Government agencies promote their ombudsman programs
in Medicaid managed care welcome materials and periodic mass mailings. Oregon
prints contact information for CASU on beneficiaries’ Medicaid cards, a practice it cites
as a particularly effective promotional tool. Neither Colorado nor Minnesota makes use
of this tool, but some Minnesota counties print special wallet-sized cards with contact
information for county advocates. In addition, all the states require Medicaid MCOs to
promote the ombudsman programs through their member handbooks and other
materials, such as statements of beneficiary rights and responsibilities. Minnesota also
requires MCOs to include contact information for the state ombudsman in their denial
notices to beneficiaries. This was also cited as a particularly effective practice.

In the few states we studied, it seems that advocacy organizations may be
somewhat more likely to promote and refer clients to ombudsman programs that are run
by independent non-profit organizations (Colorado) than by government agencies
(Minnesota and Oregon). However, consumer advocates in Oregon do readily refer
certain types of problems (Medicaid billing disputes) to CASU, which they say is
especially adept at handling them.

3. The Effects of Organizational Placement on Accessibility

Finally, whether an ombudsman program is perceived as independent of
government (that is, the state Medicaid agency) affects accessibility. According to
many stakeholders we interviewed, beneficiaries often fear they will lose their Medicaid
benefits if they complain about them to government agencies. Thus, if beneficiaries
think of ombudsman program staff as government employees, they may trust them less.
Not surprisingly, stakeholders generally spoke less of beneficiaries’ fear and distrust
with respect to ombudsman programs run by independent non-profit organizations than
those run by government agencies. In addition, Colorado’s Mental Health Ombuds
program employs several self-identified mental health care consumers, which it believes
engenders trust among beneficiaries who use the program.

E. STAKEHOLDERS' EXPECTATIONS OF OMBUDSMAN
PROGRAMS

Ombudsman programs work within a complex environment of stakeholders with
differing interests and expectations. As ombudsman program staff help Medicaid
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managed care beneficiaries resolve disputes with MCOs, they may adopt approaches
that fit the interests of one party over another. For example, they may act as a neutral
mediator between the beneficiary and the MCO or as an advocate for the beneficiary.
Even though ombudsman programs theoretically and rhetorically have the choice
between serving as a neutral mediator among the parties or as a champion of the
beneficiary, none of the states in our study expect their ombudsmen to act as neutral
mediators. In Colorado, where the programs are run by independent non-profit
organizations under contract to the state, the state contracting agencies presume
program staff will advocate for beneficiaries. In reality, the programs’ executive
directors say they lean toward advocacy, but know they must at times tread gingerly,
lest they alienate MCOs to the point where MCOs will not work with them to resolve
disputes. In Minnesota, the state expects the Managed Care Ombudsman program to
be “in the beneficiary’s court but not confrontational,” while County Advocates are
presumed to lean even closer to advocacy.

Despite a tendency toward advocacy, all program staff described themselves as
impartial fact-gatherers as they investigate the circumstances of a dispute. In addition,
they use several criteria to determine whether to take the complaint to any in-plan or fair
hearing process. These include:

e Whether the Medicaid managed care program covers the desired service.

» Whether obtaining the desired service is in the best interest of a particular
beneficiary.

 Whether a solution can be found within a managed care framework.

As one ombudsman explained, “We’re very aware of the need to balance competing
interests. We know the constraints of the Medicaid budget and the costs of health care.
It is not our job to help consumers at the expense of everyone else in the system.”

While striking such a balance may seldom be easy, the task can be especially
difficult when the ombudsman has strong ties to more than one interest. As noted
earlier, Minnesota’s county advocates are also human services workers, who may
screen people for Medicaid eligibility and help them enroll in an MCO. In one instance
of these dual roles conflicting, a county advocate was helping a beneficiary request an
expedited fair hearing when she learned that the urgency of his request stemmed from
the fact that he had recently become employed and so was about to become ineligible
for Medicaid benefits. In another attempt to strike a balance among competing
interests, Minnesota has changed the reporting relationship between the executive
director of the state ombudsman program and the Medicaid managed care office, so
that the executive director no longer reports to the person who directly oversees the
state’s contracts with MCOs. This step was taken to avoid conflicts of interest, but it
also seems to have resulted in an ombudsman program more willing to advocate for
beneficiaries rather than merely negotiate with MCOs.

For their part, MCOs have mixed experiences when they interact with ombudsman
programs. No MCOs think of the ombudsmen in their states as neutral mediators, and
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none would initiate contact with an ombudsman to discuss a dispute. However, one
MCO said it has worked cooperatively with an ombudsman program outside the arena
of disputes. For example, the ombudsman gave a training seminar about consumer-
directed advocacy to the MCQ’s advisory boards, and the MCO helped the ombudsman
program translate outreach materials into Spanish. When MCOs do interact with
ombudsman programs over disputes, they appreciate it when ombudsmen listen to their
side of the story, and they are frustrated when ombudsmen appear to ignore managed
care principles or take an adversarial stance. Such favorable and unfavorable
perceptions exist in all the states we studied, without a consistent relationship to such
program characteristics as whether the ombudsman program is run by the Medicaid
agency or by a non-profit organization.

F. THE IMPACTS OF OMBUDSMAN PROGRAMS
1. Impact on the Number of Complaints Resolved

Very small percentages of Medicaid managed care beneficiaries use the
ombudsman programs in most of the states studied (which is not to say that these thinly
staffed programs are not busy helping those who do).

Colorado is home to approximately 254,000 Medicaid managed care beneficiaries
(CMS 2000). lts general Managed Care Ombudsman program has investigated and
resolved disputes for about 20 Medicaid managed care beneficiaries per month since
operations began in June 1998. This translates into an annual rate of about 9.6 users
per 10,000 beneficiaries. In the first three years of operation, the ombudsman program
filed fair hearing requests on behalf of two beneficiaries. (Both disputes were mediated
before the hearing date.) Colorado’s Mental Health Ombuds program assisted about 18
beneficiaries a month in its first year of operation. Between the program’s inception in
July 1999 and our visit in March 2001, program staff were involved in two fair hearings.
In both cases, the aggrieved beneficiary took his or her dispute to the ombudsman
program. The program then asked legal advocates to represent the beneficiary at
hearing, but program staff provided testimony about the case.

Approximately 291,000 Medicaid managed care beneficiaries reside in Minnesota
(CMS 2000). The state Managed Care Ombudsman program, now in its 16th year of
operation, receives approximately 500 calls a month from managed care enrollees with
inquiries or complaints.?® In 2000, beneficiaries in Minnesota’s Medicaid managed care
program and two other state-subsidized managed care programs for low-income
residents requested 204 fair hearings, excluding hearings related to administrative
matters. On average, state ombudsman staff are involved in less than 5 percent of the
requested hearings, about half of which actually take place (the others are resolved
beforehand). In one of Minnesota’s larger counties, two staff performing full-time county
advocate functions receive a combined total of about 400 inquiries or complaint-related

2 Callers include Medicaid managed care beneficiaries as well as beneficiaries in two state-subsidized managed care
programs for low-income residents.
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calls a month from Medicaid managed care beneficiaries in that county. One advocate
was involved in five fair hearings in 2000, but none in the first half of 2001.

Finally, the two ombudsmen at Oregon’s CASU serve an adult Medicaid population
of roughly 212,000. Each ombudsman handles between 30 and 50 active cases at any
time. A single ombudsman might make 60 phone calls per day, usually on behalf of
about five clients. In addition to the more complex cases ombudsmen handle, CASU’s
telephone hotline staff answer and log about 19,000 inquiries or complaint-related calls
a month. As noted, CASU ombudsmen are not involved in fair hearings except to tell
beneficiaries how to request them. In 2000, Oregon’s Medicaid managed care
beneficiaries requested 415 fair hearings, about one-third of which took place.

2. Impact on the Use of Fair Hearings

Stakeholders in the three study states were of mixed opinion about whether
ombudsman programs result in greater or lesser use of state fair hearings.
Ombudsman programs may increase the use of hearings by encouraging beneficiaries
not to abandon disputes when they otherwise might have. As a result, larger
proportions of complaints may eventually lead to fair hearings. By the same token,
ombudsman programs may decrease the likelihood of fair hearings by successfully
resolving disputes early, through informal approaches and mediation.

The hope and promise of ombudsman programs is that they make existing
grievance and appeal procedures easier for Medicaid managed care beneficiaries to
use. For the individual beneficiaries they serve, the programs we studied are achieving
this objective quite successfully. That success, however, has consequences for
grievance systems in their entirety. In addition to providing direct services to
beneficiaries (for example, by interacting with MCOs on their behalf), ombudsman
programs generally try to teach and empower beneficiaries to resolve disputes on their
own. Such consumer-directed skills are undeniably beneficial to consumers. As one
ombudsman noted, “People with chronic ilinesses have to be comfortable with self-
advocacy,” or they will likely have unmet needs under managed care. On the other
hand, as the consumer-directed approach increases beneficiary willingness and
capacity to utilize the grievance and appeal system, it inevitably puts greater demands
on MCOs and states to address complaints. Moreover, ombudsman programs seem to
be making grievance and appeal procedures easier to use by seeking informal or “low-
level” resolutions, to the exclusion of formal in-plan appeals and state fair hearings. As
we have seen, state officials and MCOs prefer informal approaches, and ombudsmen
like them because they subject individual beneficiaries to less stress. However, the
downside of relying on informal solutions is that, unlike fair hearings, they rarely
contribute to systemic change.

3. Impact on States’ Ability to Monitor Medicaid Managed Care Programs

Grievance and appeal data help states monitor the successes and failures of their
Medicaid managed care programs. The states in our study require (often as a condition
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of their federal Medicaid waivers) that MCOs collect and submit internal grievance and
appeal data, but they also think of their ombudsman programs as the “eyes and ears” of
their managed care programs. We found that ombudsman programs do act in this
capacity, but whether because of resource constraints or lack of formal feedback
mechanisms, they do so more successfully on an individual, rather than a systemic,
level.

The ombudsman programs in our study collect data as they assist beneficiaries.
The programs all maintain computerized case logs and, as they handle incoming
telephone calls, they capture information about the caller’'s demographic characteristics
along with the details of the complaint. Later, program staff update the logs with
outcome data. The data that programs collect while serving beneficiaries is used mostly
for internal tracking purposes and is reported to state (or county) agencies that
administer Medicaid managed care programs. In addition, Colorado’s Mental Health
Ombuds program publishes an annual report of its activities, and in Minnesota, some
county advocates meet quarterly with the MCOs in their county to provide them with
informal feedback about the cases they have handled.

However, states have not progressed toward using information collected through
their ombudsman programs for more broad-based quality assurance monitoring, such
as states might use in contract renewal decisions. Moreover, states are not using their
ombudsman programs to detect whether some MCOs breach requirements to notify
beneficiaries of adverse service determinations and their attendant appeal rights. The
ombudsman program in one of our study states is, by law, a repository for copies of the
denial notices that MCOs send to beneficiaries and the formal written complaints the
MCOs receive from beneficiaries. Unfortunately, the ombudsman program lacks the
resources to do anything other than file these documents. As a result, individual MCOs
feel they give information to the ombudsman program without getting any in return, and
the state does not get information that might identify weak points in the grievance and
appeal system.

G. CONCLUSIONS AND KEY FINDINGS

Though they were once the “passive purchasers” of fee-for-service care, states
operating Medicaid managed care programs assume a level of responsibility for the
accessibility and quality of beneficiaries’ health care that reaches beyond “systemic
quality assurance functions...all the way to the individual beneficiary” (Bonnyman and
Johnson 1998). Indeed, we found that what ombudsman programs do best is to help
states meet their obligations to individuals: the programs make it easier for Medicaid
managed care beneficiaries to navigate complex grievance and appeal systems.
However, because states have committed only minimal resources to these programs,
ombudsmen believe they are not nearly able to reach all the beneficiaries that may
need their assistance. Also because of resource constraints or a lack of well-developed
feedback mechanisms, ombudsman programs help states monitor their Medicaid
managed care programs only to a very limited extent.
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Those beneficiaries who do access ombudsman programs receive assistance from
knowledgeable, dedicated, and well-connected professionals. Moreover, the
ombudsman programs we studied are flexible: beneficiaries may request their
assistance at any stage of most, if not all, procedures; and much of an ombudsman’s
work is aimed at avoiding the hardening of stakeholders’ positions. Despite such
flexibility and the range of dispute-resolution techniques they employ, ombudsman
programs have no authority to determine the outcome of disputes. They can advise and
negotiate, but they cannot reverse MCO decisions or enforce the resolutions they help
bring about.

When designing ombudsman programs for Medicaid managed care beneficiaries,
states make numerous decisions that have lasting consequences for the accessibility
and effectiveness of those programs. Perhaps the most important determinants of
accessibility and effectiveness are: (1) the program’s geographic proximity to
beneficiaries; (2) the use of outreach activities that inform beneficiaries of a program’s
existence when they are most likely to use it; (3) the degree of trust beneficiaries have
in the program; and (4) the acceptability of the program among MCOs. With respect to
such factors, we found the following considerations to be especially important:

« Geographic proximity can be achieved by composing a program of a
headquarters and satellite offices, or by running a system of decentralized
programs. Beneficiaries may enjoy the privacy that comes with a decentralized
system, but states would benefit from the systemwide perspective afforded by
the former model.

e Beneficiaries are more likely to contact ombudsman programs when they need
help if contact information is printed on documents that beneficiaries consult
frequently (such as Medicaid identification cards) or in times of trouble (such as
MCOQOs’ denial notices).

e Ombudsman programs that are run by independent non-profit organizations
seem “safer” to beneficiaries who may believe that complaining will result in the
loss of Medicaid benefits. On the other hand, programs run by government
agencies may seem more authoritative to MCOs, and staff at such programs are
likely to have better access to the people and information that lead to resolutions.

» Establishing a special ombudsman program for consumers of mental health care
services engenders beneficiary trust, but may also fragment the grievance and
appeal system.

» States help make ombudsman programs more acceptable to MCOs by upholding
expectations that program staff gather facts impartially and screen cases against
basic eligibility criteria before taking them on. In addition, acceptability is
fostered when ombudsmen and MCOs work together proactively--not merely
when individual disputes arise.

31



IV. EXTERNAL REVIEW PROGRAMS

External review programs for Medicaid managed care beneficiaries are rare,
existing only in a handful of states. Those operating in Florida and New York offer rich
material for comparison. While they are alike in their unique status of being available to
Medicaid managed care enrollees, they differ in most other aspects of their designs.
The programs of both states are administered by state agencies that use reviewers with
medical or legal expertise to evaluate and resolve medical service disputes between
managed care enrollees and MCOs, but they differ greatly in their scope, popularity,
and approach to data collection and analysis.

A.  INTRODUCTION TO THE PROGRAMS

The external review programs in Florida and New York were created by state
legislatures in efforts to allay consumer concerns over managed care. The pioneer
external review program was the Statewide Provider and Subscriber Assistance Panel
(or simply the Panel), first formed by the Florida Department of Insurance in 1985, in
response to the early and rapid development of managed care plans in Florida. Since
1993, the state Agency for Health Care Administration (AHCA) has been authorized to
operate the program through its Division of Managed Care and Health Quality.?* AHCA
also houses the state Medicaid division. In 1998, the responsibilities and the budget of
the Panel were expanded to its current scope, which includes not only disputes over
medical necessity issues, but contractual disputes as well. This expansion occurred
after the state decided to emphasize strong external review rather than implement
proposed legislation that would have allowed patients to sue their health plans in courts
of law.

New York’s External Appeals Program is authorized by the New York External
Appeal Law of 1998 and was launched in July 1999. The legislation followed on that of
another important consumer-protection law, the Managed Care Reform Act of 1996,
which required MCOs to establish in-plan grievance and appeal procedures. Both
pieces of legislation were supported by high-level state officials and consumer advocacy
groups.?® The external review program is jointly administered by the New York State
Department of Health (DOH) and the State Insurance Department (SID), but
independent state-certified external review agents conduct the actual reviews through
contractual arrangements.

24 Florida Statutes 408-7056.

% Within a year of its launch, New York’s program became the busiest in the nation in terms of the number of
requests it received from prospective appellants and the number of decisions it rendered (American Association of
Health Plans 2001). At least part of the program’s popularity seems to be due to the support and publicity it has
received from high-level officials, including Governor George Pataki.
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B. THE PROGRAMS AT WORK
1. The Process from the Beneficiary’s Perspective

For beneficiaries in New York and Florida, the external review process begins in
much the same way--with a written request for review and permission to release
medical records. In New York, a beneficiary who has completed one level of in-plan
appeal procedures has 45 days from receipt of the MCO’s adverse determination of the
first-level appeal to request an external review. To do so, the beneficiary must submit
some form of written request to the Insurance Department. Typically, beneficiaries use
the Department’s preprinted applications, which MCOs are required to mail to
beneficiaries with adverse determinations of appeals. A beneficiary who requests an
expedited review (discussed in detail in Chapter V) or a review over investigational or
experimental treatment must also obtain and submit a physician’s written attestation as
to the urgency or, in experimental cases, the superiority of the requested treatment.

Florida’s application process is similar to New York’s, but it may be less
complicated in that beneficiaries need only fill out an application, which their MCOs
send along with final adverse determinations (or which they can obtain from the state
Medicaid agency upon request). Florida beneficiaries do not need to obtain any
physician or provider cooperation to request a hearing, as New York appellants do in
some instances. Most important, however, Florida’s procedures are more complicated
than New York’s in that Florida beneficiaries cannot apply to the Panel until they have
completed their health plan’s entire internal grievance process. This requirement can
be a source of confusion for Medicaid beneficiaries.

Florida and New York employ different forms of external review; this leads to very
different experiences for Medicaid beneficiaries who use the programs. In New York,
reviews are conducted “on paper.” Once a beneficiary files a request, he or she plays a
passive role in the ensuing process. At most, staff from the Insurance Department or
external review agency may request additional information from the beneficiary. Then,
about one month later, the beneficiary will receive a decision in the mail.

In Florida, beneficiaries continue to play an active role in the dispute after they file
a review request. This is because external reviews are conducted as informal hearings,
with the disputing parties, any representatives they may bring, and an eight or nine-
member decision-making panel all present at the hearing. The hearings are held either
in person in Tallahassee, where AHCA is located, or via videoconference at video
facilities near the beneficiary’s hometown. Independent reviewers are generally brought
in to the hearing and give their testimony by telephone. At the hearing, each party is
allowed 15 minutes to present its case, and each is allowed a rebuttal. Cross-
examination is not permitted, but each party responds to questions from the Panel.
MCOs may send a variety of representatives to the hearing, including medical directors,
grievance coordinators, and underwriters. Beneficiaries can bring attorneys or
physicians, but usually represent themselves. Attorneys are rarely present at the
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hearings, because the Panel discourages formality. About two weeks after the hearing,
the beneficiary will receive the Panel’s decision in the mail.

In both New York and Florida, Medicaid beneficiaries use external review
programs at no cost. In New York, MCOs bear the costs of individual reviews.?® MCOs
may charge non-Medicaid appellants up to $50 per review, but that fee is returned to
the appellant if the MCQO’s decision is ultimately reversed. In Florida, the Panel incurs
the cost of the reviews it performs. Funds come out of the general AHCA budget.

2. Behind the Scenes of External Review

Most of the steps in New York’s external review process are invisible to the
beneficiary. When Insurance Department staff receive requests for external reviews,
they screen them for eligibility and completeness. (They must screen standard requests
within five business days and expedited requests within 24 hours). If a request is
complete and eligible for the program, staff randomly assign it to one of three state-
certified external review agents. (During the program’s first two years, there were two
such agents, Island Peer Review Organization and Medical Care Management
Corporation. Both agents are established health care review organizations that serve
public and private clients.) The external review agent prepares a complete case file,
assigns the case to physician reviewer(s), and renders a final determination. Reviews
of medical necessity are conducted by one physician reviewer, while reviews of
investigational or experimental treatment are conducted by an odd-numbered panel of
reviewers (usually three). The external review agent issues a final determination to the
disputing parties. The determinations are binding, and leave no forum for appeal other
than suing the state.

In comparison to New York’s program, less in Florida is invisible to the beneficiary.
When the Panel receives a request for an external review, they request medical records
and other pertinent information from the MCO, obtain an independent review by an
external consulting physician specialist (if relevant), and prepare the case for a hearing.
Then, as described above, the hearing occurs, and within 15 days the Panel makes a
decision. Both parties have ten days to disagree with the written decision, which is then
finalized within another ten days. MCOs have 30 days to comply with the decision, and
Panel staff follow up with beneficiaries to find out whether they have done so. While the
Panel itself cannot enforce compliance, the state AHCA can. MCOs may appeal the
Panel’s decision to another state agency (the Department of Administrative Hearings);
beneficiaries would have to apply to the Department of Children and Family Services
(DCFS) for a fair hearing, or sue the state.

3. Relationship Between External Reviews and Fair Hearings

Unlike their commercially insured counterparts, Medicaid managed care
beneficiaries in Florida and New York have access to external reviews and fair

% The fees paid by MCOs are set by external review agents and approved by state for two-year periods. In the first
year of the program, MCOs paid about $674 per review.
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hearings. Both states have rules about whether the two processes can be invoked
simultaneously or in a specific sequence. In both states, however, fair hearing
decisions trump external review determinations.

In New York, Medicaid managed care beneficiaries may request a fair hearing and
apply for an external review at the same time. Alternatively, beneficiaries who complete
the external review process first but lose may then go on to request a fair hearing
(assuming they would still meet the 60-day filing deadline). On the other hand,
beneficiaries who complete the fair hearing process first but lose would not be eligible
for external review. Although these rules exist, so far state officials know of no
instances of a beneficiary using both processes.

In Florida, beneficiaries must make an initial choice between a fair hearing and an
external review. Those who at first choose external reviews have the prerogative to
change their minds, withdraw their request, and request a fair hearing at any time
(including during the in-plan review). Those who at first choose fair hearings, however,
are given no such leeway to change their minds and request external reviews. In other
words, once a request for a fair hearing is filed, an external review will not proceed.
Florida state officials and advocates also could not recall an instance where
beneficiaries who filed for external review went on to a fair hearing.

C. VARIATIONS IN PROGRAM CHARACTERISTICS
1. Target Populations

The external review programs in Florida and New York were designed principally
for commercially insured managed care enrollees but are, as noted, also available to
Medicaid managed care beneficiaries. In both states, all program procedures are the
same for commercial and Medicaid consumers (although, as mentioned, Medicaid
beneficiaries technically have an additional option in their right to a fair hearing, and
their review fees are waived).

2. Disputes Eligible for Review

Florida’s external review program addresses the full range of contractual issues
(such as disputes over excluded benefits, out-of-network referrals, and contract
interpretations) and clinical issues (such as disputes over medical necessity
determinations, experimental treatment, and service non-authorizations). In contrast to
Florida’s all-encompassing program, New York’s program addresses only coverage
denials based on MCO determinations that the requested services are not medically
necessary or are investigational or experimental. Contractual issues are not eligible for
the New York program.

States encounter potential disadvantages no matter what eligibility criteria they set.
Florida’s inclusion of disputes over contractual issues (and, in particular, cases involving
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clearly excluded benefits) means that the Panel's workload is inflated by cases that
have few grounds for consideration, because the Panel does not have authority to
change the terms of contracts. For example, a consumer who seeks 53 covered
psychotherapy sessions when his insurance contract explicitly covers only 52 sessions
may bring his case before the Panel, but he will almost certainly lose. By contrast, New
York’s more exclusionary approach to eligibility requires program administrators (rather
than physician reviewers) to distinguish between contractual and clinical issues, even
when distinctions may not be clear. For example, an MCO may deny a surgical
procedure on the basis that it is cosmetic--and therefore not a contractually covered
benefit--though a beneficiary requested it on medical necessity grounds. If the program
administrator determines that a case hinges on contractual issues, a review is not
conducted, and the beneficiary is thus on technical grounds denied the right to appeal.
In short, either approach to dispute eligibility generates some problem.

3. Staffing and Other Resources

External review programs can be resource-intensive. They require staff to receive
and process applications, organize the collection of evidence, select and supervise the
external reviewers (whether organizational or individual), process the eventual decision,
and monitor MCO compliance. New York’s initial external appeal legislation required
the Health and Insurance Departments to implement an external review program, but it
did not give them a budget to do so. In the first year of program operations, neither
department hired additional staff to implement the program, but instead expanded the
responsibilities of existing staff. Attorneys in the Insurance Department’s Health and
Consumer Services bureaus, and staff in the Health Department’s Office of Managed
Care, certify and oversee external review agents and monitor MCOs’ compliance. Day-
to-day program operations, such as screening external review requests for
completeness and eligibility, randomly assigning cases to an external review agent, and
operating the toll-free external appeals hotline, are handled by Insurance Department
staff. In the first year of operations, six staff members performed these responsibilities.
Because the volume of requests was much higher than anticipated, the department
requested, and received, funding for a few additional staff members for the program’s
second year.

Florida has several categories of personnel involved in its external review program.
The Panel itself consists of eight or nine members, seven of which are state employees
(from both the Department of Insurance and AHCA), who sit on the Panel in addition to
their other duties. (The other panel members are a physician and a consumer
advocate, both members of the public appointed by the Governor.) Eight office staff
perform the day-to-day operations of collecting evidence, scheduling, and notification.
Up until 1998, the Panel had almost no support staff, and the backlog of cases was
quite large. In the 1998-1999 fiscal year, it took the Panel 219 days, on average, to
close a case. In 1998, the Governor and the legislature became aware of the problems,
and funding and staff were increased. The backlogs and decision times have
decreased accordingly; by the 2000-2001 fiscal year, cases were closed in about 65
days.
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4. Organizational Placement

In general, the organizational placement of external review programs has few
implications for operations or outcomes, because the key component of the external
review is the use of independent experts who have no connection to the government.
However, organizational placement is relevant to Medicaid managed care beneficiaries
in one important way: in the built-in overlap between external review and fair hearings,
which are set up as alternatives to each other. Florida has a bifurcated structure for the
administration of Medicaid managed care appeals. The external review Panel is
operated by AHCA, which is responsible for Medicaid managed care operations and
policy, but fair hearings are administered by DCFS, the agency that operates the
Temporary Assistance for Needy Families program. The result is that state officials
have gaps in their knowledge concerning parts of the complaints and appeals process.
AHCA officials have little understanding of the fair hearings process, while the DCFS
officials in charge of fair hearing know little about the Panel. Beneficiaries are not
advised on the advantages or disadvantages of either option, nor are processes
coordinated, so that if a beneficiary wanted to go from one to the other, they could use
the same files.

New York, which has located its external review program within the Departments of
Health and Insurance, does not have such a problem. The DOH sets Medicaid fair
hearing policy (although actual hearings are performed by a separate state unit) and is
involved in making external review policy.

D. STRENGTHS AND WEAKNESSES OF EXTERNAL REVIEW
PROGRAMS

1. Accessibility to Medicaid Managed Care Beneficiaries

The accessibility of external review programs (or any grievance procedure)
depends first on whether beneficiaries are aware of the program, and second on
whether the program is easy to use. It is an irony of the New York program that it may
be easier for Medicaid beneficiaries to use than it is visible to them in the first place.
While New York’s state agencies and MCOs do promote the external review program,
some of their efforts would be unlikely to reach Medicaid beneficiaries, and none are
geared specifically toward them. For example, the Insurance and Health Departments
make impressive use of their Web sites to provide consumers with information about the
program. However, compared to other consumers, Medicaid beneficiaries are probably
less likely to have access to the Web. For their part, whenever they issue final adverse
determinations, MCOs (in addition to describing the external review program in their
member handbooks) are supposed to provide beneficiaries with copies of the state’s
external review application (a nine-page document) and notice of their fair hearing
rights. This is undoubtedly a well-intentioned practice--it attempts to inform
beneficiaries of their grievance options at the very moment they are likely act on them.
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However, such a large amount of information may be so off-putting that some
beneficzi;aries, especially those with low literacy skills, will not attempt or even be able to
read it.

Ironically, for those beneficiaries who happen to become aware of New York’s
program, the state does make it easy to use. For example, the Insurance Department
actually treats any document sent to a designated post office box as a request for a
review, and staff follows up with the beneficiary to request additional information needed
to complete an application. The agency also operates a toll-free telephone hotline to
answer consumers’ questions and help them fill out applications. As noted earlier, the
beneficiary’s job is largely done once the application is complete, so New York seems to
be providing the type of assistance Medicaid beneficiaries need to access external
reviews.

Florida also reaches out to beneficiaries, both when they enroll (when beneficiaries
are told of the Panel in their membership materials) and when they are sent their final
adverse determinations. Both of these efforts are as effective in Florida as they are in
New York. However, Florida also uses a third outreach strategy, which involves MCOs’
unresolved complaint data. Every quarter, the state sends a letter to all managed care
clients who have an unresolved grievance and notifies them of their right to use the
Panel process. State officials find that 50 percent of the cases filed with the Panel are
in response to these advisory letters.

When beneficiaries begin to use the Panel, they find it easy to deal with. Panel
staff collect all pertinent information from providers instead of leaving the task to the
beneficiary. The hearings are held at videoconferencing facilities near beneficiaries’
homes, so they do not have to travel far to present their case; and finally, the hearing is
informal, with the opposing sides each presenting their story to the Panel rather than
debating one another.

2. Impartiality

Generally speaking, external review programs exist to provide managed care
consumers with impartial reviews of MCO decisions. New York’s program succeeds in
this regard, as evidenced by the following:

e |t makes use of physician reviewers who do not have material or professional
interests in the outcome of the cases they review.

» Reviewers apply medical necessity standards that are imposed by statute.
MCOs’ definitions of medical necessity are taken into account, but they are not
determinative.

%" Researchers estimate that up to 40 percent of the American adult population have low levels of functional literacy
(Kirsch 1993).
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» Stakeholders--including MCOs and consumer organizations--perceive the
program as impartial and fair to both parties. They trust it.

In addition, several stakeholders cited the results of the program as evidence of its
impartiality. In the first year of operations, the program yielded 331 decisions in favor of
consumers and 328 in favor of MCOs.

The Florida external review program also makes use of physician (and other
professional) experts who do not have a material interest in the outcome of the case. It
too applies medical necessity standards that are independent of MCO definitions,
relying instead on physician experts’ personal knowledge of and experience with clinical
research. In other ways, however, the program is less clearly impartial. Several panel
members reported that they try to decide cases in favor of the beneficiary. Despite this
propensity, program data indicate that the Panel finds for the MCOs in at least half of all
cases. Moreover, Florida MCOs are generally content with the Panel process itself.
Several said they appreciated the Panel’s decisions because the decisions identified
flaws or ambiguities in their contract language. The plans regard this as useful
feedback that subsequently helps them rework their contracts with the state.

E. THE IMPACT OF EXTERNAL REVIEW PROGRAMS
1. Impact on the Resolution of Medicaid Managed Care Disputes

While national data from the American Association of Health Plans (2001) show
that the use of state external review programs by commercial managed care enrollees
is low--about 0.7 reviews for every 10,000 enrollees--use of the programs by Medicaid
managed care beneficiaries in Florida or New York is even lower. In the first year of
program operations in New York, nine external review decisions were rendered for
Medicaid beneficiaries. This translates into an annual rate of 0.1 appeals per 10,000
beneficiaries.?® By contrast, the appeal rate among New York’s commercial enrollees
was 1.7 appeals per 10,000 enrollees in 2000, which made it the busiest external review
program in the nation (American Association of Health Plans 2001). In a recent six-
month period, Florida’s external review panel heard 140 commercial cases and six
Medicaid cases, equal to annual appeal rates of about 0.8 for commercial enrollees and
0.2 for Medicaid beneficiaries.?®

Like their commercial counterparts, Medicaid beneficiaries who do use external
review programs have about a 50 percent chance of a resolution in their favor. Florida’s
Panel found in favor of appellants in 45 percent of the cases it heard in a recent fiscal
year. Similarly, in the program’s first year, reviewers in New York reversed half of
MCOs’ decisions (and upheld half).

% The number of New York Medicaid beneficiaries enrolled in MCOs was 659,205 as of June 30, 2000 (CMS
2000).

 In Florida, 496,609 Medicaid beneficiaries and 3,679,935 commercially insured people were enrolled in fiscal
year 2000 (Florida Department of Insurance 2001).
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2. Usefulness in Monitoring Medicaid Managed Care Programs

By collecting and analyzing data from their external review programs, states have
a useful tool with which to monitor consumer complaints that are not resolved at the
plan level. Both New York and Florida have data collection procedures that help them
analyze trends in their managed care systems.

The New York state employees who administer the External Appeals Program do a
thorough job of collecting, synthesizing, and disseminating program data--most of which
pertain to commercial enrollees, who use the program more than their counterparts in
Medicaid. State law requires MCOs and state-certified external appeal agents to report
annually to the state health commissioner the number of external appeals requested by
enrollees, as well as the outcomes. The commissioner, in turn, must report such
information to the Governor and the legislature. In fact, program staff surpass the law’s
requirements. After a year of program operations, staff produced an annual report that,
among other things, presents data on appeal results by agent, by health plan, and by
type of denial. It also reports the cost of appeals and the reasons that requests for
appeals are rejected, and it discusses problems encountered and solutions developed
in that first year. The annual report is available on the Internet
http://www.ins.state.ny.us/acrobat/extapp.pdf. Plan-level external review data are also
included in the New York Consumer Guide to Health Insurers.

The Florida Panel also collects data from the Panel’s operations for use in
monitoring the managed care system and combines them with quarterly data on
unresolved complaints from each MCO. These data are used in two ways: (1) in the
annual state report card (available at
http://www.fdhc.state.fl.us/mcha/managedhealthcare), which provides information on
the cost, content, and quality of care provided by managed care plans in the state; and
(2) by AHCA officials, as one of the criteria in the annual deliberations over the renewal
of Medicaid contracts with managed care plans.

3. Impact on the Use of Fair Hearings

As noted earlier, few, if any, Medicaid managed care beneficiaries pursue both fair
hearings and external reviews, even though their cases may be eligible for both. This
raises questions about whether external review programs draw cases away from fair
hearing caseloads and, if so, whether this is good for beneficiaries. Our visits to New
York and Florida suggest that beneficiaries make important tradeoffs when they choose
one procedure over another (whether or not they are aware of them), but that there is
no clearly “better” choice other than perhaps in individual cases.

In Florida, the separation of fair hearings and external review into two separate
agencies has meant that the two systems operate completely independently of each
other. Neither agency refers beneficiaries to the other. It is likely, therefore, that few
beneficiaries make a choice between the two options; rather, the beneficiary follows the
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procedure that he or she happens to hear about. Few Medicaid beneficiaries use either
system. As noted, only six of the 146 cases the Panel heard in the first half of 2001
pertained to Medicaid managed care cases; only ten of the hundreds of fair hearings
were for Medicaid managed care.®® No matter the choice, there are advantages and
disadvantages. The fair hearings process does not require the completion of the in-plan
grievance procedures (while the external review panel does); the fair hearings process
provides due process protections, such as prior notification and cross-examination, that
the Panel does not. On the other hand, the Panel’s deliberations are more informal,
and they are more focused on the specific policies of individual MCOs, because
members of the Panel also work in the state Office of Managed Care.

In New York, as in Florida, few Medicaid beneficiaries use either fair hearings or
external reviews in a given year. However, in the two years in which they have had the
option, New York Medicaid managed care beneficiaries with disputes over clinical
issues have been as likely to request fair hearings as external reviews. Between
summer 1999 and spring 2001, 70 beneficiaries requested fair hearings and 67
requested external reviews. Under both procedures, about 30 percent of beneficiaries
pursue the process to its completion, where they are equally likely to get resolutions in
their favor (about half do). As in Florida, New York stakeholders note important
differences between external appeals and fair hearings. Unlike the external appeals
program, the fair hearings process: (1) does not require completion of any in-plan
appeals; (2) allows for the continuation of Medicaid benefits while a decision is pending;
(3) encompasses clinical and some contractual issues; and (4) may be requested orally.
Stakeholders view these features of fair hearings as advantageous to Medicaid
enrollees. The relative advantages and disadvantages of other differences are less
clear. For example, administrative law judges (ALJs) knowledgeable about Medicaid
policies decide fair hearings, while practicing medical experts (who may not have
knowledge of Medicaid) make determinations on external appeals. Finally, New York
beneficiaries choosing between a fair hearing and an external review have an additional
consideration that Florida beneficiaries do not: in New York, beneficiaries may
participate in person in fair hearings, but not in external appeals. In-person participation
may be an advantage for some, but a disadvantage or even a deterrent for others.

F. CONCLUSIONS AND KEY FINDINGS

The external review programs in Florida and New York are noteworthy for their
differences and their similarities. Florida’s program is the country’s oldest, but
consumers use it at a rate below the national average of 0.7 appeal per 10,000
managed care enrollees. It entertains all manner of managed care disputes and brings
disputing parties together in an informal hearing before a panel of eight or nine
reviewers from different areas of expertise. By contrast, New York’s program is the
country’s busiest, although it is only two years old. The program is limited to disputes
over medical necessity determinations and experimental or investigational treatments.

% The Fair Hearings Office in DCFS does not yet distinguish managed care cases from their fee-for-service cases in
their database. Therefore, this figure is an estimate.
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It makes use entirely of “paper” reviews conducted by (at most) three physicians, rather
than in-person panel hearings. Despite these differences, the two programs yield
similar outcomes. Both find in favor of MCOs in about half of all cases and in favor of
consumers in the other half. More important, consumers and MCQOs view the programs
as impartial and fair. In addition, of course, the two programs are alike in their
availability to Medicaid managed care beneficiaries--a feature not found in most states’
programs.

Differences in the states’ program designs raise important considerations, both for
Medicaid beneficiaries in Florida and New York who must decide whether to use the
programs and for other states who may interested in implementing external review
programs. Among the most important considerations are:

» Deciding what types of disputes will be eligible for the program. If the scope is
broad, like Florida’s, more consumers will be able to use the program. On the
other hand, time and resources will occasionally be spent on cases that are not
truly arguable--such as cases over contractually excluded benefits. If the
program’s scope excludes such contractual issues, however, program
administrators will have to prejudge the eligibility of some cases that are not
clearly contractual or clinical.

» Deciding whether to conduct reviews on paper or as informal panel hearings.
From the state’s point of view, panel hearings are more logistically challenging
than paper reviews. From the appellant’s perspective, however, panel hearings
offer an opportunity to verbalize, and perhaps humanize, one’s case. By
contrast, appellants play a more passive role in paper reviews than they do in
panel hearings, which may be preferable to appellants who find in-person
reviews intimidating.

From the perspective of Medicaid managed care beneficiaries, it is instructive to
compare external review programs not only with each other, but also with fair hearing
processes. Making external review programs available to Medicaid beneficiaries
expands their state-level dispute-resolution options beyond fair hearings. Assuming
both procedures are impartial and well administered, this expansion of options works to
the beneficiary’s advantage if:

» Beneficiaries are aware of the relative tradeoffs of each process, including:
- Whether the benefit in question will continue while a decision is pending,
- What requirements exist for completing in-plan procedures,
- The reviewers’ areas of professional expertise,
- The review format in use (that is, in person or on paper).

« State program administrators are knowledgeable of both processes and share
their knowledge with beneficiaries.
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Conversely, the availability of both external reviews and fair hearings would work
to the beneficiary’s disadvantage if the beneficiary “chooses” one out of ignorance of the
other, is steered to one or the other according to the interests of an MCO or the state, or
is so confused or overwhelmed by the choice that he or she pursues neither. Our
studies in Florida and New York suggest that Medicaid managed care beneficiaries may
not be well informed with regard to the choice between external review and fair
hearings. Neither state makes especial efforts to educate beneficiaries about their
choices, and some state staff themselves lack thorough knowledge about both
procedures. Nonetheless, in New York, as many Medicaid managed care beneficiaries
with clinical disputes have chosen fair hearings as have chosen external reviews in the
two years in which they have had the option. This suggests, as does Florida’s
experience, that the states’ general outreach efforts are effectively reaching at least
some Medicaid beneficiaries.
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V. EXPEDITED REVIEW PROCEDURES

Of the three fair hearings adaptations we studied, expedited reviews are the most
straightforward in their purpose and implementation. They are used to adjudicate
appeals of denials, terminations, or reductions in service that are critical to the patient’s
life or health. Expedited reviews accelerate the time frame of the adjudication process
to address medically urgent cases that cannot wait for the decisions of standard (and
usually lengthy) reviews.

This chapter describes and compares the expedited review procedures used in
Oregon and New York. Oregon provides Medicaid managed care beneficiaries access
to expedited fair hearings. In contrast, New York offers three channels for expedited
review: (1) in-plan appeals, (2) fair hearings, and (3) external reviews. While we will
focus on the similarities of and the differences between the two states’ expedited fair
hearings processes, we will also provide some details on New York’s expedited in-plan
appeals and external review processes for comparison.

As would be expected with states that lie on opposite ends of the country yet deal
with the same health care system, the expedited review procedures of Oregon and New
York have some similarities and some differences. They are similar in the criteria they
use to determine whether a case is eligible for expedited review, the amount of enrollee
outreach they perform, the data they generate, and the degree to which beneficiaries
use the process. On the other hand, they differ on the levels of review they offer, the
location of decision-makers and reviewers, and the outcomes of their review processes.

The biggest difference between Oregon and New York is not a characteristic of
their expedited review programs, but of their Medicaid programs in general. This
general difference is critical to how their expedited fair hearings programs operate. In
Oregon’s Medicaid managed care program, the Oregon Health Plan (OHP), coverage
for specific services is determined by a list that ranks more than 700 diagnosis/
treatment pairs from most to least treatable and cost-effective. The state legislature
determines, and the federal CMS approves, where the line for coverage is drawn.
Treatments that fall below the line are not covered. OHP currently covers services
numbered one through 574. An exception to this is if a beneficiary has a condition
above the line that is being exacerbated by the presence of a comorbid condition below
the line and coverage of the below-the-line service will improve the above-the-line
condition. As we will describe in later sections of this chapter, Oregon’s use of this list
influences its fair hearings (and expedited fair hearings) program in important ways. We
begin our comparison of Oregon and New York by examining the structural
characteristics of their expedited review programs.

44



A. EXPEDITED REVIEW PROCEDURES AT WORK

In Oregon, the only type of expedited review procedures available to Medicaid
managed care beneficiaries are expedited fair hearings, which were introduced in 1994
at the start of the OHP.3'*? A case meets the criterion for expedited review when there
is an immediate or serious threat to the enrollee’s life or health. As an example, a fair
hearings official described an expedited hearing request from a beneficiary who wished
to receive transplant surgery in an out-of-state hospital. Oregon’s expedited fair hearing
process is used infrequently. The number of expedited fair hearings has not been
tracked separately from standard fair hearings, but state officials estimate that there
have been three expedited fair hearings in the past three years.

In comparison to Oregon, the expedited review process in New York is quite
complex. As noted above, New York offers Medicaid managed care beneficiaries
access to expedited review through three channels: (1) in-plan appeals, (2) fair
hearings, and (3) external reviews.®® The criterion for determining if a case is eligible for
expedited review is the same for each channel--a delay would pose a serious or
imminent threat to the enrollee’s health. (A fair hearings official cited as an example the
case of a beneficiary who had been denied chemotherapy.) As in Oregon, New York
does not report data on expedited reviews separately from those of standard reviews.
State officials estimate that since the start of the programs in 1999 there have been one
or two expedited fair hearings and perhaps one expedited Medicaid external review.

In Oregon, the expedited fair hearing process begins when a beneficiary completes
an Administrative Hearing Request form and checks the box indicating a request for an
expedited hearing (the conditions under which an expedited hearing is available are
listed on the back of the form).3* The form is forwarded to the medical director of the
Office of Medical Assistance Programs (OMAP), which administers the OHP. The
medical director has 48 hours to gather relevant documentation and medical records
and decide whether or not to grant the expedited review request. Although no
beneficiary has ever disputed a denial of a request for an expedited hearing, the
medical director’s decision can be appealed to the director of OMAP. If an expedited
review request is granted, a hearing is scheduled within five days. The case is heard by

*! Health plans serving Medicaid populations are not under contractual obligation to the state to provide an
expedited in-plan review process and have not chosen to offer expedited review on their own, perhaps because of
added cost or administrative complexity.

%2 In Oregon, the right to an expedited hearing is guaranteed by law (OAR 410-141-0265).

¥ New York has granted expedited in-plan appeals and fair hearings since the start of mandatory Medicaid managed
care enrollment in 1999. Their external review program (and its expedited component) also began in 1999.
Requirements for expedited review were part of the original authorizing legislation for the external review program.
* The addition of the check box is a relatively recent change. In 1999, the state added the check box at the request
of advocates who felt that beneficiaries were not sufficiently aware of the possibility of an expedited hearing.

45



a hearin%
14 days.

officer from the Department of Employment, who must reach a decision within
® Figure V.1 illustrates Oregon’s expedited fair hearing process.

FIGURE V.1. Comparison of Expedited Review Processes in Oregon and New York
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In New York, a beneficiary must choose between an expedited fair hearing and an expedited
external review. If they choose an expedited external review and are unsatisfied with the
outcome, they may request an expedited fair hearing. However, the reverse is not true. The
outcome of an expedited fair hearing is final, but can be challenged in court.

% In Oregon, a pool of 12 hearing officers preside over administrative hearings dealing with a range issues from
Medicaid fair hearings to land use and water rights. The hearing officers have no particular background in either

Medicaid regulations or medicine. During the hearing, health plans use their own experts--either nurses or
physicians--to provide the clinical background and rationale for their decision to deny services. Beneficiaries can,

but very rarely do, have their own physicians present during the hearing.

46



Medicaid managed care beneficiaries in New York can either seek an expedited in-
plan appeal or go directly to an expedited fair hearing. If they choose an in-plan appeal,
health plans are required to examine the case and notify beneficiaries of their findings
within two business days after receipt of the necessary documents. Alternatively,
beneficiaries can request an expedited fair hearing either by calling New York’s Office of
Administrative Hearings (OAH) or by submitting a completed fair hearing request form.
The form does not indicate that an expedited hearing is available; instead, the enrollee
must describe the reason for requesting the hearing and indicate a “time frame.” The
omission from the form of a direct reference to the possibility of expedited review is due
to the fact that the Operational Protocols governing New York’s Medicaid program
explicitly direct OAH to grant priority scheduling to all clinical cases whether or not the
beneficiary requests it. The OAH expedites all hearing requests to the extent volume
permits and, if the enrollee’s case involves an urgent need for medical services or
supplies, they will give it priority scheduling.®® A fair hearings official indicated that
priority hearings are usually held within two weeks of the request. An ALJ reviews
requests for priority scheduling and decides whether or not to grant the request based
on his or her own opinion of the urgency of the situation, without the input of a physician
or other medical expert.*” Figure V.1 illustrates New York’s expedited fair hearings
process.

Medicaid managed care beneficiaries in New York also have the option of an
expedited external review, which operates as a condensed version of the standard
external review described in Chapter IV. To qualify for this option, beneficiaries must
have completed one level of in-plan appeal (either expedited or standard). Beneficiaries
who have already had a fair hearing are not eligible for external review, because a fair
hearing decision will always preempt a decision made through external review. In the
external review process, the beneficiary completes a special request application that
includes a section on requesting an expedited review. In addition, the beneficiary’s
attending physician must complete an Attestation for External Appeal, which justifies the
medical necessity of the expedited review. The SID reviews expedited external appeals
requests and must decide within 24 hours, based on the physician’s attestation, whether
or not to grant the request. If the request is complete and eligible for external review, it
is randomly assigned to an external appeal agency. An independent physician,
assigned by the external review agency, must reach a decision on the case within 72
hours. Figure V.1 illustrates New York’s expedited external review process.

The expedited review option a beneficiary chooses may depend on the nature of
the case. External review decisions are made by a physician, but fair hearing decisions
are made by an ALJ or hearing officer. Thus, a beneficiary with strong clinical grounds
for appeal may prefer an external review. Alternatively, because they are entitled to
continuing benefits, beneficiaries who are already receiving the service in question may
prefer a fair hearing. New York State does not provide beneficiaries with any written

% Fair hearing officials stated that they have never been unable to provide expedited review because of volume
constraints.

%" In contrast to Oregon, requests for priority scheduling of a fair hearing are seldom, if ever, denied in New York.
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materials that describe the differences between an expedited fair hearing and an
expedited external review.

B. VARIATIONS IN EXPEDITED REVIEW PROGRAM STRUCTURE

We examined the expedited review programs in Oregon and New York to identify
the ways in which the programs are structured: the types of beneficiaries who are
eligible to use the process, the types of cases targeted, program location within state
government, and program staffing and financial resources. Table V.1 compares the
expedited fair hearings processes in Oregon and New York and then examines New
York’s expedited external review program.

The expedited fair hearing processes in Oregon and New York are similar in terms
of the types of Medicaid beneficiaries eligible to use the process (both managed care
and fee-for-service) and the types of cases eligible for expedited review (denials,
terminations, or reductions in medically necessary care).*® New York’s expedited
external review process is slightly different; it is open only to Medicaid managed care
beneficiaries with cases regarding denials of medically necessary care or denials of
investigational or experimental treatments.®

TABLE V.1. Structural Characteristics of Expedited Review Programs in
Oregon and New York

Structural Characteristic Oregon New York New York
Expedited Fair Hearings | Expedited Fair Hearings | Expedited External Review

Eligible Beneficiaries Managed care and fee- Managed care and fee- Managed care
for-service for-service

Target Cases Denials, terminations, or Denials, terminations, or Denials, terminations, or
reductions in medically reductions in medically reductions in medically
necessary services necessary services necessary services or

denials of investigational or
experimental treatments

Organizational Location of Program

Administration/oversight | Office of Medical Office of Administrative State Insurance
Assistance Programs, Hearings, Department of Department/Department of
Department of Human Family Assistance Health
Services
Adjudication of cases Department of Office of Administrative Independent Review
Employment Hearings, Department of Organizations (IROs)
Family Assistance
Staffing
Administration 4 administrative staff 100+ administrative staff 6+ administrative staff
Adjudication 12 hearing officers 100+ administrative law Reviewers under contract to
judges and hearing IROs
officers

% physicians said expedited fair hearings generally are not needed by fee-for-service Medicaid beneficiaries because
their care is not subject to utilization review procedures as in managed care. In fee-for-service, the Medicaid agency
may refuse payment for services already rendered. These disputes would not qualify for expedited review because
there would be no danger to the life or health of the beneficiary.

%9 Note that in New York state, the scope of cases eligible for external review is more narrow than for fair hearings
in that denials based on contractual issues are not eligible (for example, a beneficiary denied treatment because they
wanted an out-of-state provider).
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Fair hearings programs reside in different locations within Oregon’s and New
York’s state agency structure. In Oregon, OMAP administers both Medicaid fair
hearings and the state’s Medicaid program, including its managed care component,
OHP. New York, in contrast, administers fair hearings outside the Medicaid agency. In
both states, the administration of fair hearings includes gathering evidence and
documentation, scheduling hearings, and communicating with beneficiaries and health
plans. Also in both states, the ALJs and hearing officers who preside over the hearings
and render decisions are located in agencies that centralize all hearings for state
programs. These “hearings” agencies have no specific expertise in Medicaid (or even
health). Both states weighed the economies of scale that accrue from having a
centralized hearing agency and the advantages of greater knowledge of Medicaid
regulations held by Medicaid agencies, and both have tended to favor the centralized
approach. We have no evidence that the lack of expertise in health or Medicaid on the
part of the adjudicators affects the determinations.

Precise quantification of the resources needed to run an expedited review program
is difficult. In terms of financial resources (that is, program budgets), Oregon and New
York do not distinguish between funds for expedited fair hearings and funds for
standard fair hearings. New York’s expedited external review program is funded by the
same mechanism that funds standard external reviews described in Chapter IV.

Staffing resources needed for an expedited review program are only slightly less difficult
to quantify. In Oregon, four staff members in the OMAP medical director’s office handle
all Medicaid fair hearings, not just expedited ones. In New York, it is much more difficult
to identify those staff responsible for Medicaid fair hearings, because all fair hearings
(not just Medicaid-related cases) are administered in one office. Thus, neither funding
nor staffing levels of Oregon and New York can be compared. However, given the very
small number of expedited reviews in both states, such reviews, as a subset of standard
reviews, probably consume little staff time or other financial resources.

C. ACCESSIBILITY OF EXPEDITED REVIEW PROCEDURES

Expedited review processes hold promise as a safety valve mechanism that can
help managed care systems adjust appeals of denials or terminations of services to the
urgencies of a critical medical case. Yet how easy is it for Medicaid beneficiaries to
receive an expedited review? Ostensibly, requesting an expedited review is simple:
just check-off a box or fill in a “time frame.” In practice, promotional (or educational)
outreach activities, as well as the complexities of obtaining the requisite documentation,
affect access.

1. Effects of Outreach and Program Structure on Accessibility
Accessibility is dependent on the awareness of beneficiaries that they have the

right to a quick decision in their appeal of a denial, termination, or reduction of some
critical medical service. This awareness, in turn, depends upon the quality and quantity
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of education and outreach activities conducted by the state, health plans, and advocacy
organizations.

Both Oregon and New York require that information about the right to an expedited
fair hearing, and the circumstances under which one can be granted, be included in
each notice of action that a Medicaid managed care plan issues. This information is
also required in member handbooks and welcome packets. However, fair hearings
officials in New York told us that health plans frequently issue notices of action that do
not contain this information. Similarly, several advocates in Oregon said that health
plans will often deny a service without issuing a written notice of action. Thus, this key
point of enrollee education may lack information on expedited review.

Beyond these “required” educational activities, in neither state did we hear of
additional outreach activities that provide information on expedited fair hearings, such
as special mailings, speakers at community meetings, or public service announcements
in the media. This is true of activities conducted by the states, health plans, and
advocacy organizations. In Oregon, one advocacy organization said that, while they do
give community presentations regarding fair hearings rights, they do not specifically
mention expedited fair hearings.

In addition to beneficiary awareness, accessibility is also dependent on the
structure of an expedited review program. Beneficiary access may be limited by
barriers such as the lack of an explicit statement that expedited review is available, and
New York’s fair hearing request form indeed creates such a barrier. Similarly, New
York’s requirement (for external review) that the beneficiary’s physician attest to the
medical urgency of the case creates another barrier.

D. STAKEHOLDER EXPECTATIONS

Because these programs are seldom used, stakeholders in New York and Oregon
had few comments regarding expedited review processes. In New York, fair hearings
officials seemed satisfied with the process. Perhaps with so few beneficiaries seeking
this option, any problems the system does have surface only infrequently. Similarly,
health plans and advocates have had very little experience with expedited fair hearings
and were not able to cite any particular strengths or weaknesses of the program.
However, staff of New York’s external review program felt that it was often very difficult
for them to complete expedited reviews within the prescribed 72 hours. Although the
program handles very few expedited Medicaid cases, there have been enough
expedited commercial cases for the staff to gain some experience with the process.
External review agency staff reported that compliance with the 72-hour time frame was
most difficult on weekends and holidays, when it was more difficult to obtain necessary
documentation and access to staffing resources. Insurance department staff now have
developed administrative procedures to ensure access to physician expertise over the
weekend.
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In Oregon, state officials believed that the expedited review process was
successful in offering a quick resolution to beneficiaries’ urgent appeals. As in New
York, health plans and advocates did not cite any strengths or weaknesses of the
expedited fair hearing program. Although health plans and advocates did not voice
either positive or negative opinions of the expedited fair hearing process, we can
theorize about their interests. For example, health plans may dislike expedited fair
hearings because the process forces them to produce medical records and other
internal documentation quickly. Advocates may try to discourage beneficiaries from
seeking an expedited hearing because they may get continuing benefits for a longer
period of time if they choose a standard hearing. Alternatively, advocates may like
expedited review because it serves the urgent medical needs of beneficiaries better
than standard review. In addition, we hypothesize that, in Oregon, the use of the
prioritized list of covered services and the extreme difficulty of reversing a plan’s denial
of a “below-the-line” service may discourage advocates from suggesting the option of
expedited review to their clients.

E. IMPACT OF EXPEDITED REVIEW PROCEDURES
1. Number of Complaints Resolved

Very few Medicaid managed care beneficiaries, in either state we studied, use the
expedited review process. Oregon does not track requests for expedited fair hearings
separately from those for standard fair hearings, but state officials estimate that less
than 10 percent of the 415 fair hearing requests received in 2000 were for expedited
reviews.*® On average, only one request for an expedited fair hearing is granted each
year. Thus, in Oregon almost 98 percent of expedited fair hearing requests are denied.

Like Oregon, New York does not track requests for expedited fair hearings
separately from those for standard fair hearings, but fair hearings officials estimate that
one or two of the 44 Medicaid managed care hearings requests between August 1999
and May 2001 were for priority scheduling (that is, expedited review). The officials said
that they have always been able to accommodate beneficiary requests for priority
scheduling. Thus, although the number of requests for priority scheduling is low, their
approval rate is high. This is in direct contrast to Oregon, which, as mentioned earlier,
has a very low approval rate for expedited fair hearing requests. The reasons for this
difference are not clear. Oregon’s high denial rate may be due to beneficiaries’
requests for services that are not covered on the prioritized list. Alternatively, Oregon’s
OMAP medical director may require a higher burden of proof of medical urgency than
do the ALJs approving requests for expedited fair hearings in New York.

As noted in Chapter IV, New York’s external review program also is infrequently
used by Medicaid managed care beneficiaries. Of 569 decisions by the state external
review program, only nine concerned Medicaid beneficiaries. Furthermore, only 43 of

0 Following MPR’s site visit in June 2001, the OMAP medical director’s office began to track the number of
requests for expedited fair hearings and whether or not the request was granted.
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the 659 reviews were expedited. We can infer from these statistics that there is
approximately one expedited external review for Medicaid managed care per year.

2. Outcome of Disputes in Expedited Review

The outcomes of expedited review cases are not tracked separately from those of
standard reviews in either Oregon or New York. However, the outcomes of expedited
reviews are probably similar to those of standard reviews in terms of the proportion of
decisions “for” and “against” beneficiaries. In Oregon, more than 95 percent of all fair
hearing decisions are in favor of the health plan. In New York, 28 percent of fair hearing
decisions are in favor of the health plan, compared with 50 percent of external review
decisions. We can hypothesize that the difference between the states in the percentage
of decisions in favor of health plans is due to Oregon’s use of the prioritized list for
covered services. Beneficiaries have little hope of having their denials overturned if the
service they have requested is not “above the line.”

3. Use of Expedited Review Procedures to Monitor Utilization Review
Decisions

The number of appeals of denials, terminations, and reductions of service based
on urgent medical need is a measure of the appropriateness and flexibility of the
utilization review decisions made by health plans. Feedback to health plans on the
numbers and types of expedited hearing requests could be useful in their quality
improvement processes. Such data could be used to guide states in developing and
refining the contractual requirements to which they hold health plans.

It appears that neither Oregon nor New York takes as full advantage of the
potential of expedited review data as they might. As we noted, neither state has tracked
expedited fair hearing requests or decisions separately from standard reviews. New
York does track expedited external review cases, but this data is not published
separately, perhaps because there are so few cases. In New York, they do some
tracking of fair hearings data in general for reports required by litigation or regulation,
such as the timeliness of fair hearings decisions or health plan compliance with them.
For Oregon’s fair hearings, the OMAP medical director’s office tracks data on an ad hoc
basis and reports trends to state Medicaid officials.

F. PROMISING COMPONENTS

This chapter has described the similarities and differences in the structural
characteristics of the expedited review programs in New York and Oregon. As a means
of summarizing this discussion, we will return to the criteria in Perkins and Olson (1998)
for a best practices expedited review program, described in Chapter Il. Table V.2 lists
these criteria and assesses the performance of New York’s and Oregon’s expedited fair
hearing processes and New York’s expedited external review process.
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TABLE V.2. Comparison of Expedited Review Processes Using Best Practices Criteria

Best Practices Criterion Oregon New York New York
Expedited Fair Hearings | Expedited Fair Hearings | Expedited External Review
Formal process Yes Yes Yes
Expedited review available | Yes, but criteria strictly Yes, criteria leniently No, physician must attest to
when enrollee attests applied applied medical necessity

service is urgently needed
and failure to provide may
cause deterioration or
delay improvement
Request filed with state Yes Yes Yes
Medicaid agency that then
notifies health plan
Decision issued within two No, may be as many as No, 1-2 weeks No, may be as many as four
days of request 21 days days.?

a. The four-day period for New York’s expedited external review process includes one day for the state to approve

the expedited review request and three days for the IRO to issue a decision.

States that wish to improve their grievance and appeal systems, or reap as many
potential benefits from their ongoing expedited review procedures as possible, might
consider the following findings:

« Multiple types of expedited review--in-plan appeals, fair hearings, and external
review--provide beneficiaries with greater flexibility to choose the type of review
with which they are most comfortable, yet they increase the complexity of the
system.

« Current methods of beneficiary education do not appear to have heightened
awareness of the availability of expedited fair hearings and expedited external
review.

e A simple check-box on the hearing request form appears to heighten beneficiary
awareness of the option for expedited review.

- States have the option of requiring beneficiaries to provide the attestation of their
physician regarding the medical urgency of the case (which perhaps creates
access barriers) or of allowing beneficiaries access to expedited appeals based
on the beneficiary’s own sense of urgency (which perhaps creates a larger
administrative burden for the state).

The expedited review programs in New York and Oregon have some

shortcomings, but they contain useful elements that could be adopted by other states in
the design of their own expedited review procedures.
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VI. SUMMARY AND CONCLUSIONS

As Medicaid managed care programs proliferate and mature, the need for effective
and efficient grievance and appeal procedures has intensified. In fee-for-service
settings, grievance and appeal procedures--namely, fair hearings--determine whether
an insurer must reimburse a provider for services already rendered. Under managed
care, however, grievance and appeal procedures often determine whether services will
be provided in the first place. This changing nature of disputes, coupled with common
Medicaid consumer restrictions (such as mandatory enrollment and lock-in provisions)
and concerns about Medicaid beneficiaries’ ability to advocate for themselves, has led
some states to develop innovative programs or procedures to complement traditional
fair hearings and in-plan procedures.

A. SUMMARY OF STATE INITIATIVES AND ADAPTATIONS

This report has described the operations and implications of three major
adaptations to fair hearings--ombudsman programs, external review programs, and
expedited review procedures--as they exist in five states (Colorado, Minnesota, Florida,
Oregon, and New York). By implementing such programs and procedures, these states
seek to protect beneficiaries’ grievance and appeal rights without neglecting their own
interests or those of the MCOs with whom they contract.

1. Program Objectives

Acknowledging that many Medicaid beneficiaries need expert assistance in voicing
complaints and navigating grievance and appeal systems, Colorado, Minnesota, and
Oregon have established ombudsman programs to provide such assistance.
Recognizing that some MCO decisions (such as whether treatment is medically
necessary, whether it is preferable to another treatment, or whether it should be
provided in a specialized facility) warrant review by independent experts, Florida and
New York avail Medicaid managed care beneficiaries of external review programs in
addition to fair hearings. Finally, realizing that some service denials can have dramatic
consequences for patients with serious medical conditions, Oregon and New York have
established expedited review procedures (including expedited fair hearings and
expedited external reviews) to provide timely review of decisions regarding urgent
medical treatment.

2. Tradeoffs Related to Program Design

In constructing the programs and procedures mentioned above, states face a set
of choices that have implications for the flexibility, accessibility, and impact of these
adaptations. One choice states face is a tradeoff between locating the adaptation within
state government and placing it with an organization under contract to the state.
Colorado, for example, provides ombudsman services to Medicaid managed care
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beneficiaries through contracts with two independent non-profit organizations. Likewise,
New York certifies independent medical review organizations to render external appeal
decisions through their contracts with independent physician reviewers. In contrast,
Minnesota operates its ombudsman programs through state and county agencies, and
Florida uses state employees (supplemented by individual medical consultants) to
adjudicate external review disputes. States like Colorado and New York assert that
their contractual arrangements assure Medicaid managed care beneficiaries that
deliberations and decisions about their health care are conducted by people who are
not beholden to the state. States like Minnesota and Florida, on the other hand,
emphasize that beneficiaries are well-served by the insider knowledge and access of
their agency run programs.

A second choice the states make in constructing their grievance and appeal
systems is between situating hearings (including state fair hearings and external
hearings) within the state Medicaid agency itself and placing them in a separate state
agency that holds hearings for all state programs. New York and Oregon send their
expedited (and standard) fair hearings to a centralized state agency, arguing that this
choice has the advantages of economies of scale and generalized expertise in dispute-
resolution. Florida, in contrast, uses state Medicaid personnel to staff their external
review panel, arguing that extensive knowledge of Medicaid regulations and the
Medicaid plans themselves improves the quality of the decisions of the panel.

A third tradeoff stems from the scope of disputes that state adaptations are
designed to address. For example, Colorado has established an ombudsman program
especially for disputes over prepaid mental health services. This choice reflects a
philosophy that mental health care issues are so different from physical health issues
that they require a separate ombudsman program. Proponents of more inclusive
ombudsman programs argue, conversely, that mental and physical health are
intertwined and should be treated together. Similar issues of dispute eligibility arise in
external review programs. Florida’s all-inclusive program promotes accessibility yet
also attracts contractual exclusion of coverage disputes that have no meaningful basis
for consideration under the program. New York’s program, on the other hand, is closed
to all but clinical issues. This restriction requires program administrators to distinguish
between contractual and clinical issues, even when such distinctions are not clear.

Finally, states face a choice as to where they attempt to channel the bulk of their
Medicaid managed care disputes. With the exception of Florida, none of the states in
our study require beneficiaries to exhaust in-plan procedures before requesting fair
hearings. Nonetheless, all of them encourage beneficiaries to attempt informal and in-
plan resolutions first, and save formal state processes, like external reviews and fair
hearings, for last. In-plan resolutions generally require fewer resources of states and
MCOs and may generate less stress for beneficiaries. However, state decisions to
emphasize in-plan processes tend to mean (at least in our study states) that states
develop detailed regulations regarding those processes. Florida’s regulations, to give
one example, explicitly specify the time periods to which MCOs must adhere during
dispute processes and the types of employees that must be involved in them.

55



B. CONCLUSIONS

1. Promising Elements

The ombudsman programs, external review programs, and expedited review
procedures that have resulted from these choices each address important needs and
reap benefits for stakeholders. These benefits (not all of which are borne out by each
adaptation) can be seen in the increased capacity of Medicaid managed care programs
to identify, process, and ultimately resolve Medicaid managed care disputes. More
specifically, the adaptations:

 Make grievance and appeal systems adaptable to a wide range of disputes,
including those involving quality concerns and appealable access issues such as
service denials, reductions, and terminations.

» Ensure that Medicaid managed care beneficiaries have a “voice” in the managed
care decisions that affect them personally.

e Provide a choice of dispute-resolution processes (in some states).

e Increase the use of independent clinical expertise to guide decisions.

» Provide feedback processes for learning that have the potential to improve the
system.

« Build the legitimacy of Medicaid dispute-resolution processes by increasing
beneficiary trust in the system (in some states).

By implementing one or more of the adaptations in this study, states ensure that
grievance and appeal procedures appropriately address the unique circumstances of
individual disputes. Expedited review procedures allow disputes involving emergency
or critical treatments to be resolved in an appropriate time frame, shortening the
process from months to weeks or even days. In some states, disputes involving
decisions over medical necessity can now be resolved using the expertise of
independent physicians, while disputes involving customer service can be resolved with
the assistance of an ombudsman. Similarly, the establishment of these adaptations has
created alternative channels or mechanisms that beneficiaries can use to resolve
disputes. In all states, beneficiaries have a bit more choice between fair hearings and
one or two of the other mechanisms, which allows them to tailor the dispute-resolution
process to their style and capacity.

In a variety of ways, the adaptations help amplify the voices of individual
beneficiaries as they seek health services in a managed care setting. Ombudsman
program staff (and even some members of some external review panels) in particular
champion the interests of individual beneficiaries. Program staff help beneficiaries
define and articulate their complaints, discuss the issues with MCO staff, and file formal
grievances and appeals. All these activities advance the beneficiary’s interests in ways
that many beneficiaries themselves cannot. The role of independent expertise has also
grown larger in grievance and appeal processes, as expedited and external review
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programs rely on the clinical and/or legal expertise of independent consultants in
addition to the beneficiary’s medical records (which carry great weight in many fair
hearings). These independent experts can refine the analysis of the situation at hand,
identify alternative solutions or compromises, or lend legitimacy to MCOs’ original
medical decisions.

The adaptations discussed in this report have developed alongside continuous
quality improvement, which emphasizes MCO learning through feedback. As a result,
these adaptations often mandate the collection of data on the number and nature of
unresolved conflicts between MCOs and beneficiaries, and feed this information back to
MCOs in the hope of improving their operations. This feedback can take the form of
official report cards on health plan activity (as in Florida and New York) or of informal
meetings between ombudsman and health plans (as in Minnesota and Colorado).
These feedback processes, moreover, have the potential to alter the system, since they
offer both state Medicaid agencies and MCOs opportunities to learn from the disputes
and adjust their regulations, contracts, and practices to avoid future conflicts.

Finally, the development of these adaptations, with their capacity to offer
advocacy, independent expertise, and flexibility, increases the legitimacy of the overall
grievance and appeal system. State officials, MCO representatives, and advocates
generally agreed that beneficiaries trust the Medicaid managed care system more with
these adaptations in place.

2. Areas for Improvement

Perhaps the most striking finding of our study is that very few Medicaid managed
care beneficiaries actually use fair hearings or the three types of adaptations upon
which we focused. In a typical year, less than 1 percent of beneficiaries request
standard or expedited fair hearings or external reviews.*' Somewhat larger
percentages of beneficiaries access ombudsman programs, mostly because the
programs handle simple inquiries in addition to full-fledged grievances and appeals.
Without directly interviewing beneficiaries about their knowledge of and need for
grievance and appeal procedures, it is impossible to explain fully such low levels of use.
However, our interviews with representatives of state agencies, advocacy organizations,
and MCOs suggest that the low use is due, in part, to shortcomings in the way the
adaptations are implemented. In particular, we found that:

» Not all states use the most effective outreach activities to promote their
adaptations.

e Some state procedures for accessing grievance and appeal systems limit
beneficiaries’ access to the adaptations and to fair hearings.

! As we have previously noted, however, states have rarely kept records that separate Medicaid managed care
beneficiaries from non-Medicaid, or non-managed care, beneficiaries. Thus this figure is based on estimates made
by respondents.
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» The adaptations lack some of the resources they need to be effective.
» States do not take full advantage of the grievance and appeal data generated by
the adaptations.

According to stakeholders we interviewed, effective outreach activities are those
that: (1) are likely to be remembered; or (2) give beneficiaries grievance and appeal
information when they are most likely to use it. Presentations at community events,
such as health fairs, are an example of the former. Medicaid identification cards and
MCO denial notices that include information on how to contact state grievance and
appeal programs are an example of the latter. Unfortunately, not all the states in our
study use such outreach activities. States more commonly include grievance and
appeal information in state enrollment materials and MCO member handbooks, even
though they concede that beneficiaries rarely consult these materials.

Those beneficiaries who do become aware of their grievance and appeal options
may encounter a complex set of procedures and choices. Some states require
beneficiaries to put complaints or review requests in writing--a potential obstacle to
anyone with below-average education and literacy skills. States may also require
beneficiaries to obtain attestations from physicians in order to access certain types of
review--an obstacle to anyone without easy access to transportation, a telephone, or a
fax machine, or without the perseverance to follow up with busy physicians. In addition,
states may require beneficiaries to pursue resolutions in specific sequences. However,
the more steps a beneficiary must take, the greater the chance of a misstep, such as a
lost document or missed deadline. States do attempt to alleviate some of these
burdens (for example, by helping beneficiaries complete forms and by operating toll-free
customer assistance lines), but important barriers remain. lIronically, the adaptations’
very existence also creates a potential barrier to their use. In other words, the more
grievance and appeal options one has, the harder it may be to choose among them.
Though ombudsman program staff help beneficiaries weigh the pros and cons of each
option, beneficiaries are generally not given much guidance in this regard. Thus, the
choice between various in-plan procedures, fair hearings, external reviews, and
expedited versions of standard procedures may well be daunting.

A third shortcoming is an overall lack of resources to operate the grievance and
appeal systems at effective levels. One of the reasons given for minimal outreach
campaigns is a desire to restrict outreach lest it generate demand that the grievance
and appeal program could not meet because of a lack of staff. Limited funding also is
given as an explanation for the lack of geographic proximity of ombudsman program
offices, as well as for the lack of systematic data collection and monitoring of both the
in-plan and the state run grievance and appeal procedures.

Finally, the adaptations fail to take full advantage of the information they obtain
through the operation of their programs. Theoretically, data on the number and types of
disputes beneficiaries have with MCOs can be a useful indicator of the customer
relations policies of MCOs. State Medicaid agencies could use this information in
contracting with and regulating Medicaid MCOs. With the exception of Florida and New
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York, however, few state programs we studied kept systematic data on their grievance
and appeal systems. Only Florida actively uses the information in contract negotiations
with MCOs.

3. Recommendations

Our study has identified several simple actions that states could take to strengthen
their grievance and appeal systems, including fair hearing procedures and state-level
adaptations. Some of our recommendations are easy to implement, including: (1)
printing the grievance and appeal program telephone number on each Medicaid card for
easy reference; (2) maintaining a well-staffed hotline to field inquiries and generate
written applications for beneficiaries to sign; (3) using graphic design techniques to
include simple check-off boxes on complaint forms and requests for reviews; (4) listing
state agency and/or ombudsman program phone numbers on denial notices and other
complaint-related correspondence; and (5) using videoconferencing facilities for
hearings so that state employees and independent consultants can hold hearings
without expensive travel around their state.

Other actions to strengthen grievance and appeal systems may be more
challenging to undertake. Outreach activities that spread awareness of grievance and
appeal options would be productive and inexpensive, but they would likely generate
greater utilization by beneficiaries, which would in turn generate higher costs for the
state. Improvements in tracking Medicaid managed care complaints would also be
useful, because better data could help develop greater insight into trends in the overall
Medicaid system. However, current state-level economic conditions may not permit
many states to make the additional investment of staff and computer resources that
such actions would require. This is particularly true in states with dramatically
increasing Medicaid expenditures.

In summary, the five states in this study have embarked on creative experiments to
generate innovations in how disputes between Medicaid beneficiaries and MCOs are
resolved. Acting in their traditional role as laboratories for social policy, states have
fashioned some interesting alternatives. More fine-tuning of the outreach and
monitoring activities that could generate a greater use of these new systems could yield
important benefits for all stakeholders.
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